
Before the 
Federal Communications Commission 

Washington DC 20554 
 
 
 
 

In the Matter of: 
                                                                                ) 
Request for Remand, Review of Administrator’s      )          
Decision and/or Petition for Waiver of FCC Rules - )    Administrator’s decision June 15, 2011    
Donna Independent School District                       ) 
                                                                                ) 
Schools and Libraries Universal Service                )                CC Docket No. 02-6 
Support Mechanism                                                ) 
   

Request for Remand, Review or Waiver 
 
In accordance with Sections 54.719 through 54.721 of the Commission’s Rules, now comes 
Donna Independent School District, Texas (Donna ISD) before the Federal Communications 
Commission (Commission) requesting remand to USAC, review or waiver of the Administrator's 
Decision on Appeal of a Commitment Adjustment (COMAD) by the Universal Service 
Administrative Company (Administrator). This request comes before the Commission in a timely 
manner from the Administrator’s Decision on appeal dated June 15, 20111 and subsequent reply 
from USAC senior staff July 20, 20112, refusing a request to self-initiate an appeal of their 
decision due to exceptional legal circumstances. 3 
 

Applicant Name: Donna Independent School District 
Billed Entity Number: 141639 
FCC RN:   
Service Provider:  Integrity Communications 
SPIN: 143018592 
Funding Year: 2002   
Form 471 Application Numbers: 437252, 437253, 437255, 437256, and 437259 
Funding Request Numbers: 2125900, 1215901, 1215903, 1215904 and 1215911 
Funding Year: 2004   
Form 471 Application Numbers: 425434 and 425806 
Funding Request Numbers: 1176490 and 1177559 
Total Funds to be Recovered:  $5,606,563.94 

 
             
 
 
                                                            
1 Attachment 1 “Administrator’s Decision on Appeal – Funding Year 2002‐2003” June 15/16, 2011  (one of seven in all) 
2 Attachment 2 “Email from Leslie Frelow – SLD Director‐Post Commitment Operations” July 20, 2011 
3 Attachment 3 “Email from Donna ISD to USAC Requesting Self‐ID Review of Decision” June 30, 2011  



Reason for Commitment Adjustment: 
 

During the course of an investigation of various Donna financial practices by the Texas Education 
Agency (TEA) June through August of 2006, culminating in a report issued July 10, 20074, TEA 
cited a “concern” that Donna had not reached out for 3 bids from perspective service providers 
when requesting an Operational SPIN Change from USAC in September of 2005.  TEA cited 
Texas State Government Code 2157.0611 as the legal basis for their determination.  USAC 
quoted the TEA investigation “concern” as the basis of their decision to issue Commitment 
Adjustment Notification letters for all listed FRNs, stating in the seven COMAD letters, “During 
an audit, it was determined that you did not comply with Texas State Government Code 
2157.0611 that required the evaluation of three bids for purchases exceeding $2,000, or 
documentation explaining why three bids could not be obtained.  Since you failed to follow the 
applicable state procurement rules, the approved SPIN change is deemed invalid.  Accordingly, 
your funding commitment will be rescinded in full and USAC will seek recovery of any disbursed 
funds from the applicant.”5 

 
Request for Remand 
 
Donna ISD hereby respectfully requests, for reasons presented below, that the Commission 
remand Donna ISD’s original Appeal of the COMAD decisions listed above back to the 
Administrator and order that they hold any decision in abeyance until the Texas Attorney 
General issues its formal “Opinion” on the applicability of the Statute cited as reason for the 
“Concern” prior to issuing a Decision on the Appeal.  Should the Texas Attorney General’s 
Opinion indicate that the Statute was not legally applicable to Donna ISD as a “local government 
entity” then the basis for the “concern” becomes invalid and the singular rationale USAC used 
for the COMAD also becomes immediately invalid.     
 
Donna ISD also requests that, should the Texas Attorney General (Texas AG) rule that the 
statute cited by TEA was legally applicable to Donna ISD as a local government entity, Donna 
ISD be allowed the opportunity to provide further documentation and evidence to support a 
review and request for waiver with the Commission. 
 
 
Discussion 
 
Donna ISD is an extremely  low-wealth, socio-economically challenged school system 
comprised of approximately 15,000 students spread over 21 campuses, 14 elementary and 7 
secondary, in extreme Southwestern Texas. Donna ISD has a strong need for technology 
resources and the District has applied for E-Rate funding support since the inception of the 
program.  Donna ISD filed Form 471s timely and within program rules for the FY2002 and 2004 
Priority 2 services in question.  The FY2002 FRNs were not finally approved by the 
Administrator until May 24, 2005.  Because of the time lag in approving FY2002 FRNs the 
original service provider was unwilling or unable to complete the project and the Donna ISD 

                                                            
4 Attachment 4: “Donna ISD ‐ TEA Investigation Report – July 10, 2007” 
5 Attachment 5: “USAC Notification of Commitment Adjustment Letter”  example of 7 in all Feb 10 & 16, 2011 



Board approved a request for Operational SPIN Change for all the listed FRNs in July of 2005.  
Donna submitted the request for Operational SPIN Change in September 2005 following 
instructions provided by the Administrator and the Texas State E-rate Coordinator and the SPIN 
change was reviewed and approved by the Administrator.   

Unrelated to the E-rate program, as a result of a complaint filed with the Texas Education 
Agency (TEA) by a disgruntled former Donna ISD senior staff member, in June through 
September 2006 TEA conducted an investigation of Donna ISD’s overall financial practices and 
procedures.  TEA provided Donna ISD with a report of the results of that investigation on July 
10, 2007.  TEA cited several “concerns” related to Donna ISD financial practices, one of which 
was related to the E-rate program.  The “Concern” indicated that:  “…the district did not provide 
evidence in the response that it had obtained three quotes for the multi-million dollar contracts awarded to 
Integrity Communications under E-Rate Cycle 5 Cycle 7 and Cycle 9 funding in accordance with Government 
Code § 2157.0611.”  It is important to note that there was no penalty or punishment associated 
with this finding or applied to Donna ISD at the time.  Donna ISD was merely required to review 
the report with the Board and take appropriate corrective measures. 
  
However, without prior awareness or communication, on February 10 and February 16, 2011, 
almost 4 years later, Donna ISD received Commitment Adjustment Notification Letters from the 
Administrator, requesting that a total of $5,606,563.94 over 7 FRNs be returned to USAC, and 
giving the following as the rationale in each case:   

“On your request for an operational SPIN change submitted on September 2, 2005 to USAC, you certified that the SPIN change 

requested was allowed under all applicable state and local procurement laws.  During an audit, it was determined that you did 

not comply with Texas State Government Code 2157.0611 that required the evaluation of three bids for purchases exceeding 

$2,000, or documentation explaining why  three bids  could not be obtained.   Since you  failed  to  follow  the applicable  state 

procurement rules, the approved SPIN change  is deemed  invalid.   Accordingly, your funding commitment will be rescinded  in 

full and USAC will seek recovery of any disbursed funds from the applicant.” 

Donna ISD appealed the Administrator’s decision after determining, through the opinion and 
sound legal advice of Donna ISD legal counsel, that the citation of Texas Government 
Statute §2157.0611 by the Texas Education Agency (TEA) as the founding element of “Concern 
1” listed in their “Audit Findings Report” of July 10, 20076, and utilized by USAC as grounds 
for the commitment adjustment decision, was incorrectly determined through an error in the 
application of Texas Statutory Code.  Donna ISD has cause to believe that Texas Government 
Statute §2157.0611 does not, in fact of law, apply to “local government” entities such as school 
districts, thereby invalidating the TEA “Concern 1” as stated in their report.   

As a result, Donna ISD has legally challenged the validity of the Audit “Concern” and has 
requested, through Texas Congressman Peter Gallego, Chairman of the House Committee on 
Criminal Jurisprudence, a formal opinion from the Texas Attorney General as to the applicability 
of State Statute §2157.0611 to “local government” entities such as Donna ISD.7  We are 

                                                            
6
 Ibid see Attachment 4: “Donna ISD TEA Audit Findings Report – July 10, 2007” 
7
 Attachment 6:  Letter to Office of Texas Attorney General entitled:   “Re:  Whether Texas Local Government Code §2157.0611 applies to 
school districts”  



confident that the results of these actions will be a determination that TEA came to the negative 
finding in their “Concern 1” in error through misapplication of Texas Government Statutes and 
that TEA will ultimately report that Donna ISD did not violate state procurement rules when 
applying for the Operational SPIN change.  TEA was clear in the July 10th report that Donna ISD 
followed state and local competitive bidding procedures when selecting original service 
providers for the FRNs. 

Because the decision of the Texas AG’s Office is pivotal to the justification of the COMAD 
determination, Donna ISD, in our original Appeal to the Administrator, requested that USAC 
hold any decision on the Appeal and any action on the COMAD Letters listed above in abeyance 
while the legal request for opinion took its course and came to resolution through appropriate 
Texas statutory channels.8 

The Administrator responded by requesting that Donna ISD provide the decision within 15 days 
or risk denial:  

“Donna ISD has requested the formal opinions of the Texas Education Agency’s Director of Financial Audits and the Texas 
Attorney General in regards to the Texas Local Government Code §2157.0611.  At the time you submitted the appeal, you did 
not provide the formal opinions from the two parties.  Please provide the supporting documentation.”9 
 

Donna ISD responded that we could not provide the formal opinions until they had been decided 
upon and that we were not able to control the length of time it took a formal process to proceed 
through the Texas legal system and again requested that they hold the decision on the Appeal 
until the Texas Attorney General issued their formal “Opinion.”  On June 15, 2011, the 
Administrator, without further communication or warning, issued Appeal denial letters for all 
FRNs, citing the fact that “you have failed to provide any evidence that USAC erred in its’ 
COMAD determination.”10   The Administrator completely ignored the fact that a legal challenge 
was in process, despite the fact that should the Texas AG opine that the statute was not legally 
applicable to Donna ISD as a local government entity, the basis for the TEA “concern” and the 
Administrator’s COMADs would become moot. 

Donna ISD responded to the Administrator in an email July 13, 2011 requesting that they 
reconsider the Appeal Denial through a self-identified review and hold any Appeal decision until 
the Texas Attorney General issues its ruling.  We included the letter from the Texas Attorney 
General’s Office outlining the legal process for “Opinion” procedures and providing a timeline 
for the decision.  The Texas AG stated the Opinion would be issued “on or before December 24, 
2011.”11  The Administrator refused this request in a reply email July 20, 2011, stating: “We are 

                                                            
8 Attachment 7 – “Donna ISD Appeal of COMAD Decisions to USAC”  April 5, 2011 
9 Attachment 8 – “Email from Administrator Requesting Information Regarding Appeal” 
10 Ibid – see Attachment 1 “Administrator’s Decision on Appeal – Funding Year 2002‐2003” June 15, 2011  (one of seven in all) 
11 Attachment 9:  “Letter from the Office of Texas Attorney General regarding Opinion Process and Timeline”   



unable to create a self-id appeal or review a new appeal concerning the same COMAD 
decisions.”12 

The Administrator waited almost four years after having access to the results of the TEA 
investigation (July 2007) to issue COMAD decisions on the FRNs, but refused to wait another 6 
months after learning that the Texas AG was undergoing a formal review relating to the legal 
applicability of the evidence they used to deny the FRNs. 
 
Because of the severity of the penalty involved in the COMAD, the loss of $5.6 million, and the 
fact that the TEA has indicated that they impose no penalty on school districts that do not 
comply with the statute cited in their Concern 1, Donna ISD requests that we be given the 
opportunity, once the Texas AG Opinion is issued (and if it upholds the applicability of the 
Texas Statute), to provide additional information and rationale in request of a waiver of 
applicable rules used as grounds for the Administrator’s COMAD decision, further developing 
the following salient points: 
 

1. Donna ISD followed all rules and requirements it was aware of in requesting an 
Operational SPIN change for the FRNs in question, asking both USAC and the Texas E-
rate Coordinator for proper instructions prior to filing the paperwork.  

2. The SPIN change was reviewed and approved by the Administrator.   
3. TEA and USAC indicated that the original contracts were procured following all FCC, 

USAC and state and local procurement rules. 
4. The goods and services were critically needed to build the District technology network 

in support of student teaching and learning. 
5. The E-rate “penalty” in this case – rescinding $5.6 million in awards – far outweighs the 

apparent slight procurement violation (if it is found to be so) in this situation where the 
TEA considers the issue so minor that it imposes no penalty for violations.  

6. The Texas Legislature amended Texas Education Code 44.031 (a) in June 2007, to 
remove government code 2157-0611 as a method to purchase goods or services.13 

7. Donna ISD could have used any one of the various methods under TEC 44.031 (a) to 
select a new contractor.14   

8. Donna ISD is in no financial position to be able to repay $5.6 million to USAC and/or 
the FCC.      

 

Conclusion 

Donna ISD hereby respectfully requests, for reasons presented above, that the Commission 
remand Donna ISD’s original Appeal of the COMAD decisions back to the Administrator and 
order that they hold any decision in abeyance until the Texas Attorney General issues its formal 
“Opinion” on the applicability of the Statute cited as reason for the “Concern” prior to issuing a 
Decision on the Appeal.    

                                                            
12 Ibid – see Attachment 2 “Email from Leslie Frelow – SLD Director‐Post Commitment Operations” July 20, 2011 
13 Attachment 10 – “History of HB 2918 (amendments to TEC 44 031(a)” 
14 Attachment 11 ‐ “HB02918F (Amendments to TEC 44 031(a)” 



Donna also respectfully requests that, should the Texas AG rule that the statute cited by TEA 
was legally applicable to Donna ISD as a local government entity, that Donna be allowed the 
opportunity, after delivery of the Texas AG Opinion, to provide further documentation and 
evidence to support a review and request for waiver of the Administrator’s decision with the 
Commission. 
 

Respectfully submitted this 12th day of August, 2011, 

/s/ 

Roberto Loredo 
Superintendent 
Donna Independent School District 
P.O. Box 871 / 207 N Third 
Donna, TX 78363 
(956) 464-1600 
 
David Chavez 
Instructional Technology Director 
Donna Independent School District 
Donna, TX 78363 
(956) 464-1660 

 

Submitted by: 

Daniel L. Farslow 
E-Rate Central – Midwest 
1285 Bluff Avenue 
Columbus, OH 43212 
(614) 487-9567 
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Daniel Farslow

From: Leslie Frelow [lfullwood@usac.org]
Sent: Wednesday, July 20, 2011 6:16 PM
To: dfarslow@e-ratecentral.com
Cc: Eric Flock
Subject: Donna ISD Appeal Decision

Hello Dan: 
 
Mr. Eric Flock forwarded your email regarding Donna ISD Appeal decision to me.  Thank you for sending your email and 
your request to hold  USAC’s Appeal decision until the Texas Attorney General issues its opinion.  We are unable to 
create a self‐id appeal or review a new appeal concerning the same COMAD decisions.   I would encourage you to 
submit an appeal to the FCC concerning the COMAD decisions.   In your appeal, please explain the circumstances 
surrounding Donna ISD’s Request for Opinion.   
 
If you have any questions, please don’t hesitate to contact me.  
 
Leslie Frelow 
Director, Post-Commitment Operations| Schools & Libraries Division 
Universal Service Administrative Company (USAC) 
2000 L Street, NW Ste 200 Washington, DC 20036| Lfrelow@USAC.org|202-772-5231 (T)| 202- 776-0080 (F) 
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Daniel Farslow

From: Daniel Farslow [dfarslow@e-ratecentral.com]
Sent: Thursday, June 30, 2011 4:29 PM
To: 'eflock@usac.org'; 'eflock@sl.universalservice.org'
Cc: 'Baumann, Jennifer'; 'George McDonald'
Subject: Donna ISD APPEAL Decision - Request for Review
Attachments: Donna ISD  - Letter from Texas AG to Rep Gallego Outlining Request for Opinion Process 

and Timeline  - 29June2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC 
Appeal - 1176490 - June 15 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC 
Appeal - 1177559 - June 15 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC 
Appeal - 1215900 - June 16 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC 
Appeal - 1215901 - June 16 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC 
Appeal - 1215903 - June 16 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC 
Appeal - 1215904 - June 16 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC 
Appeal - 1215911 - June 16 2011.pdf

Eric, 
 
Recently, Donna ISD received Appeal decisions from USAC denying appeals of COMAD decisions (attached above) for 
several FRNs as well as our request for abeyance of the appeal decision until the Texas Attorney General’s Office (AG) 
completed a formal response to a request for Opinion on the applicability of the statute chosen to base a “finding” 
against Donna ISD that resulted in the COMAD letters subject to appeal.  In the appeal itself and in subsequent 
responses to questions posed by J. Baumann, we noted that Donna ISD, through the Chairman of a Texas Legislative 
Committee, filed a formal Request for Opinion with the Texas AG because there is serious legal concern that the statute 
used in the TEA finding does not apply to “local government entities” of which Donna ISD is one.  We requested that the 
appeal decisions be held in abeyance until the Texas AG decision was forthcoming.  We followed up the request with 
another email keeping USAC up to date on progress and again requested that USAC hold off on the decision until the 
Texas AG provides an Opinion.  However, unfortunately,  USAC chose to send appeal denial letters for all FRNs because 
“…..you did not provide the supporting documentation with regards to the violation of the state and local procurement 
laws.  You have failed to provide any evidence that USAC erred in its’ COMAD determination.”  We were provided no 
indication that USAC would not consider our request for abeyance and no notification from USAC that there was a date 
after which USAC would deny the appeals if information was not forthcoming. 
 
We feel that USAC was in error, and may have abrogated due process, when it did not provide Donna ISD any 
notification or response with a timeline when the appeals would be denied after our initial and secondary response to 
Ms Baumann, and did not let us know whether USAC would hold the appeal decision in abeyance until the Texas AG 
ruled on the case.  Our understanding of USAC’s 7‐day procedures is that USAC will not implement the procedure if the 
applicant is making a good‐faith effort to respond to USAC’s inquiries.  We feel it is evident that Donna ISD was acting in 
good‐faith in this instance and its appeal should not have been denied for circumstances beyond its control.    
 
Please review the attachment above ‐  a letter from the Texas AG Office to Chairman Gallego outlining the formality of 
the Request for Opinion and setting the process and timetable for the decision (along with the original request for 
Opinion from Chairman Gallego on behalf of Donna ISD).  As you will see, the Texas AG is statutorily given 6 months to 
complete a decision (a long time ‐ not unlike many state and federal processes we know).  However, the decision is 
critical to Donna ISD, since, if the decision is that the statute does not apply, TEA has no finding and USAC’s citation of 
the finding as cause for COMAD is not applicable.   
 
Given the severity of the COMAD, the seriousness of the statutory Opinion and the availability of documentation of the 
process and timeline of the Texas AG decision‐making process in the Request for Opinion, Donna ISD respectfully 
requests that USAC correct its error of prematurely denying the appeal by creating a self‐identified appeal.  We also 
request that the new appeal be held in abeyance until the ruling of the Texas AG, on or before December 24, 2011. 
 



2

Thank you for your consideration of this request to rescind the negative Appeal decisions and hold any decision until the 
Texas AG rules on the Request for Opinion. 
 
Sincerely, 
 

 Dan Farslow  
  
Daniel L. Farslow, PhD 
E‐Rate Central ‐ Midwest 
Phone 614.487.9567 or 516‐801‐7823 
Fax 614.487.9362 or 516‐801‐7833 
Mobile 614.949.5835 
dfarslow@e‐ratecentral.com 
www.e‐ratecentral.com 
 
  
CONFIDENTIALITY NOTICE: This e‐mail message, including any attachments, is for the sole use of the intended 
recipient(s) and may contain confidential and privileged information or otherwise be protected by law. Any 
unauthorized review, use, disclosure, or distribution is prohibited. If you are not the intended recipient, please contact 
the sender by reply e‐mail and destroy all copies of the original message. Thank you. 
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di strict in December 2006_ This finding i5 resolved sine,", the boa:rd member in question has 
moved back illlo the distric!. 

3. Cpwem: Two Donna city council membcn tIIId a municipe1 judge art employed by !be 
districI; therefore, hold itlC()mpalible Office5 in &ClXlrdanee wi1h toeal hoard policy BBFB 
(Legal) dealio8 with incomJWibitity of offi~ (sec Exhibit B, page 3). 

Oril!,in31 Finding," 

I. T ile a tf .. dan« coord inator for Ih e di, lrio:l cllfornl Ibc l'lIIes and I ..... d u liDB 
wilh oo mJlu lsory ' tlld enl ~" ... d . n. e. Ho .. .."o., fhi! individ ... 1 abel pruidc, •• 
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Schools and Libraries Division - Correspondence Unit 

30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-0685 
Visit us online at: www.usac.org/sl 

 

Schools and Libraries Division 

Date:  April 22, 2011 
 
 
Daniel Farslow 
RE: Donna ISD 
614-487-9567 
Application Number(s): 437253, 437259, 437252, 437255, 437256, 425806, 425434 
 
Response Due Date:  May 7, 2011 
 
The Program Compliance team is in the process of reviewing your appeal of your Funding Year 2002 and 
2004 Funding Commitment Decision Letter.  To complete our review, we need some additional 
information.  The information needed to complete the review is listed below. 
 
According to your appeal letter, you state that based on the legal interpretations provided by your legal 
counsel, Texas Local Government Code §2157.0611 does not apply to Donna Independent School 
District (Donna ISD) and therefore is not in violation of the state procurement rules when applying for the 
operational SPIN change.  Donna ISD has requested the formal opinions of the Texas Education 
Agency’s Director of Financial Audits and the Texas Attorney General in regards to the Texas Local 
Government Code §2157.0611.  At the time you submitted the appeal, you did not provide the formal 
opinions from the two parties.  Please provide the supporting documentation. 
 
 
Please fax or email the requested information to my attention.  If you have any questions or you do not 
understand what we are requesting, please feel free to contact me. 
 
It is important that we receive all of the information requested within 15 calendar days so we can 
complete our review.  Failure to respond may result in a reduction or denial of funding.  If you need 
additional time to prepare your response, please let me know as soon as possible. 
 
Should you wish to cancel your appeal, Form 471 application(s), or any of your individual funding 
requests, please clearly indicate in your response that it is your intention to cancel an appeal, application 
or funding request(s).  Include in any cancellation request the appeal information, Form 471 application 
number(s) and/or funding request number(s), and the complete name, title and signature of the 
authorized individual. 
 
Thank you for your cooperation and continued support of the Universal Service Program. 
 
Sincerely, 
 
Jennifer Baumann 
Associate Manager 
Program Compliance Unit 
Phone: 973-581-6726 
Fax:  973-599-6525 
E-mail: jbauman@sl.universalservice.org  
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H.B.ANo.A2918

AN ACT

relating to state information technology contracting and

procurement practices.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTIONA1.AASection 44.031(a), Education Code, is amended to

read as follows:

(a)AAExcept as provided by this subchapter, all school

district contracts, except contracts for the purchase of produce or

vehicle fuel, valued at $25,000 or more in the aggregate for each

12-month period shall be made by the method, of the following

methods, that provides the best value for the district:

(1)AAcompetitive bidding;

(2)AAcompetitive sealed proposals;

(3)AAa request for proposals, for services other than

construction services;

(4)AA[a catalogue purchase as provided by Subchapter B,

Chapter 2157, Government Code;

[(5)]AAan interlocal contract;

(5)A[(6)]AAa design/build contract;

(6)A[(7)]AAa contract to construct, rehabilitate,

alter, or repair facilities that involves using a construction

manager;

(7)A[(8)]AAa job order contract for the minor

construction, repair, rehabilitation, or alteration of a facility;
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(8)A[(9)]AAthe reverse auction procedure as defined by

Section 2155.062(d), Government Code; or

(9)A[(10)]AAthe formation of a political subdivision

corporation under Section 304.001, Local Government Code.

SECTIONA2.AAThe heading to Section 2054.0565, Government

Code, is amended to read as follows:

Sec.A2054.0565.AAUSE OF CONTRACTS BY OTHER [GOVERNMENTAL]

ENTITIES.

SECTIONA3.AASection 2054.0565, Government Code, is amended

by amending Subsection (a) and adding Subsections (c) and (d) to

read as follows:

(a)AAThe department may include terms in a procurement

contract entered into by the department, including a contract

entered into under Section 2157.068, that allow the contract to be

used by another state agency, a political subdivision of this

state, [or] a governmental entity of another state, or an

assistance organization as defined by Section 2175.001.

(c)AANotwithstanding any other law, a state governmental

entity that is not a state agency as defined by Section 2054.003 may

use a contract as provided by Subsection (a) without being subject

to a rule, statute, or contract provision, including a provision in

a contract entered into under Section 2157.068, that would

otherwise require the state governmental entity to:

(1)AAsign an interagency agreement; or

(2)AAdisclose the items purchased or the value of the

purchase.

(d)AAA state governmental entity that is not a state agency
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as defined by Section 2054.003 that uses a contract as provided by

Subsection (a) may prohibit a vendor from disclosing the items

purchased, the use of the items purchased, and the value of the

purchase.

SECTIONA4.AASection 2054.301, Government Code, is amended to

read as follows:

Sec.A2054.301.AAAPPLICABILITY; DEFINITION.AA(a) This

subchapter applies only to:

(1)AAa major information resources project; and

(2)AAa major contract.

(b)AAIn this subchapter, "major contract" means a major

contract as defined by Section 2262.001(4) under which a vendor

will perform or manage an outsourced function or process.

SECTIONA5.AASections 2054.303(a) and (c), Government Code,

are amended to read as follows:

(a)AAFor each proposed major information resources project

or major contract, a state agency must prepare:

(1)AAa business case providing the initial

justification for the project or contract, including the

anticipated return on investment in terms of cost savings and

efficiency for the project or contract; and

(2)AAa statewide impact analysis of the project ’s or

contract’s effect on the state ’s common information resources

infrastructure, including the possibility of reusing code or other

resources.

(c)AAThe department shall use the analysis to ensure that the

proposed project or major contract does not unnecessarily duplicate
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existing statewide information resources technology.

SECTIONA6.AASection 2054.304, Government Code, is amended to

read as follows:

Sec. 2054.304.AAPROJECT PLANS. (a)AAA state agency shall

develop a project plan for each major information resources project

or major contract.

(b)AAExcept as provided by Subsection (c), the state agency

must file the project plan with the quality assurance team and the

Texas Building and Procurement Commission before the agency:

(1)AAspends more than 10 percent of allocated funds for

the project or major contract; or

(2)AAfirst issues a vendor solicitation for the project

or contract.

(c)AAUnless the project plan has been filed under this

section:

(1)AAthe Texas Building and Procurement Commission may

not issue a vendor solicitation for the project or major contract;

and

(2)AAthe agency may not post a vendor solicitation for

the project or contract in the state business daily under Section

2155.083.

SECTIONA7.AASection 2054.305, Government Code, is amended to

read as follows:

Sec.A2054.305.AAPROCUREMENT PLAN AND METHOD FOR MONITORING

CONTRACTS.AABefore issuing a vendor solicitation for a project or

major contract, the state agency must develop, consistent with

department guidelines:
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(1)AAa procurement plan with anticipated service levels

and performance standards for each vendor; and

(2)AAa method to monitor changes to the scope of each

contract.

SECTIONA8.AASection 2155.502, Government Code, is amended by

amending Subsections (b) and (c) and adding Subsection (e) to read

as follows:

(b)AAIn developing a [the] schedule under Subsection (a) or

(e), the commission or department, as appropriate, shall modify any

contractual terms, with the agreement of the parties to the

contract, as necessary to comply with any federal or state

requirements, including rules adopted under this subchapter.

(c)AAThe commission may not list a multiple award contract on

a schedule developed under Subsection (a) [this section] if the

goods or services provided by that contract:

(1)AAare available from only one vendor; [or]

(2)AAare telecommunications services, facilities, or

equipment; or

(3)AAare commodity items as defined by Section

2157.068(a).

(e)AAThe department may develop a schedule of multiple award

contracts for commodity items as defined by Section 2157.068(a)

using the criteria established under Subsection (a).

SECTIONA9.AASubchapter A, Chapter 2157, Government Code, is

amended by adding Section 2157.006 to read as follows:

Sec.A2157.006.AA PURCHASING METHODS. (a) The commission or

other state agency shall purchase an automated information system
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using:

(1)AAthe purchasing method described by Section

2157.068 for commodity items; or

(2)AAa purchasing method designated by the commission

to obtain the best value for the state, including a request for

offers method.

(b)AAA local government may purchase an automated

information system using a method listed under Subsection (a). A

local government that purchases an item using a method listed under

Subsection (a) satisfies any state law requiring the local

government to seek competitive bids for the purchase of the item.

(c)AAThe commission shall adopt rules for designating

purchasing methods under Subsection (a)(2).

SECTIONA10.AAThe heading to Subchapter B, Chapter 2157,

Government Code, is amended to read as follows:

SUBCHAPTERAB.AACOMMODITY ITEMS [CATALOG PURCHASE METHOD]

SECTIONA11.AAThe heading to Section 2157.068, Government

Code, is amended to read as follows:

Sec.A2157.068.AAPURCHASE OF INFORMATION TECHNOLOGY

COMMODITY ITEMS.AA

SECTIONA12.AASection 2157.068, Government Code, is amended

by amending Subsection (b) and adding Subsection (i) to read as

follows:

(b)AAThe department shall negotiate with [catalog

information systems] vendors to attempt to obtain a favorable price

for all of state government on licenses for commodity items, based

on the aggregate volume of purchases expected to be made by the
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state. The terms and conditions of a license agreement between a

vendor and the department under this section may not be less

favorable to the state than the terms of similar license agreements

between the vendor and retail distributors.

(i)AAUnless the agency has express statutory authority to

employ a best value purchasing method other than a purchasing

method designated by the commission under Section 2157.006(a)(2), a

state agency shall use a purchasing method provided by Section

2157.006(a) when purchasing a commodity item if:

(1)AAthe agency has obtained an exemption from the

department or approval from the Legislative Budget Board under

Subsection (f); or

(2)AAthe agency is otherwise exempt from this section.

SECTIONA13.AASection 2262.051, Government Code, is amended

by adding Subsection (h) to read as follows:

(h)AAThe guide must establish procedures for major contracts

that outsource a state function or process to a contractor,

including when applicable the use of documents required under

Subchapter J, Chapter 2054.

SECTIONA14.AASection 2262.053(b), Government Code, is

amended to read as follows:

(b)AAThe training must provide the contract manager with

information regarding how to:

(1)AAfairly and objectively select and negotiate with

the most qualified contractor;

(2)AAestablish prices that are cost-effective and that

reflect the cost of providing the service;
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(3)AAinclude provisions in a contract that hold the

contractor accountable for results;

(4)AAmonitor and enforce a contract;

(5)AAmake payments consistent with the contract; [and]

(6)AAcomply with any requirements or goals contained in

the contract management guide; and

(7)AAuse and apply advanced sourcing strategies,

techniques, and tools.

SECTIONA15.AASection 60.454, Water Code, is amended to read

as follows:

Sec.A60.454.AAPURCHASING CONTRACT METHODS.AANotwithstanding

any other provision of this chapter or other law, a district

contract valued at $25,000 or more in the aggregate for each

12-month period may be made by the method below that, in the opinion

of the district ’s commission, provides the best value for the

district:

(1)AAa design-build contract to construct,

rehabilitate, alter, or repair facilities;

(2)AAa contract to construct, rehabilitate, alter, or

repair facilities that involves using a construction manager-agent

or construction manager-at-risk;

(3)AAcompetitive sealed proposals;

(4)AAa job order contract for the construction, repair,

rehabilitation, or alteration of a facility;

(5)AAa request for proposals, if the contract is for

services other than construction services;

(6)AAcompetitive sealed bids;
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(7)AA[a catalog purchase as provided by Subchapter B,

Chapter 2157, Government Code;

[(8)]AAan interlocal contract as provided by Chapter

791, Government Code;

(8)A[(9)]AAthe reverse auction procedure as defined by

Section 2155.062(d), Government Code;

(9)A[(10)]AAa contract with the United States,

including any agency thereof; or

(10)A[(11)]AAa contract with this state, including an

agency of this state.

SECTIONA16.AAThe following sections are repealed:

(1)AA2155.507, Government Code;

(2)AA2157.061, Government Code;

(3)AA2157.0611, Government Code;

(4)AA2157.062, Government Code;

(5)AA2157.063, Government Code;

(6)AA2157.066, Government Code; and

(7)AA2157.067, Government Code.

SECTIONA17.AASubchapter J, Chapter 2054, Government Code, as

amended by this Act, applies only to a major contract entered into

on or after the effective date of this Act. A major contract

entered into before the effective date of this Act is governed by

the law in effect on the date the contract was entered into, and the

former law is continued in effect for that purpose.

SECTIONA18.AAThe Texas Building and Procurement Commission

must comply with Sections 2157.006(c) and 2262.051(h), Government

Code, as added by this Act, and Section 2262.053(b), Government

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H.B.ANo.A2918

9



Code, as amended by this Act, not later than October 1, 2007.

SECTIONA19.AAThis Act takes effect September 1, 2007.
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______________________________ ______________________________

AAAAPresident of the Senate Speaker of the HouseAAAAAA

I certify that H.B. No. 2918 was passed by the House on May 8,

2007, by the following vote:AAYeas 146, Nays 0, 2 present, not

voting; and that the House concurred in Senate amendments to H.B.

No. 2918 on May 24, 2007, by the following vote:AAYeas 141, Nays 0,

2 present, not voting.

______________________________

Chief Clerk of the HouseAAA

I certify that H.B. No. 2918 was passed by the Senate, with

amendments, on May 22, 2007, by the following vote:AAYeas 30, Nays

0.

______________________________

Secretary of the SenateAAA

APPROVED: __________________

AAAAAAAAAAAAAAAAADateAAAAAAA

AAAAAAAAA __________________

AAAAAAAAAAAAAAAGovernorAAAAAAA
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